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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

HUAIIEAII

: 12025417
February 29, 2012
Michael M. Dai , Act: (oY
3M Company ' ; ' Section:
mmdai@mmm.com ) Rule: =+
Re:  3M Company ékiib?é@ - L
Incoming letter dated December 21, 2011 Availability: et s ]

Dear Mr. Dai:

This is in response to your letters dated December 21, 2011 and January 3, 2012
concerning the shareholder proposal submitted to 3M by James McRitchie. We also have
received letters on the proponent’s behalf dated December 30, 2011, January 3, 2012,
January 5, 2012, January 19, 2012, and January 29, 2012. Copies of all of the
correspondence on which this response is based will be made available on our website at
hitp://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

ce: John Chevedden

o FISMA & OMB Memorandum M-07-16 ***



February 29, 2012

Response of the Office of Chief Counsel
Division of Corporation Firance

Re: 3M Company
Incoming letter dated December 21, 2011

The proposal relates to the chairman of the board.

* We are unable to concur in your view that 3M may exclude the proposal under
rules 14a-8(b) and 14a-8(f). In this regard, we note that the proof of ownership statement
was provided by a broker that provides proof of ownership statements on behalf of its
affiliated DTC participant. Accordingly, we do not believe that 3M may omit the
proposal from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincerely,

Bryan J. Pitko
Attorney-Advisor



' DIVISION OF CORPORATION FINANCE _ )
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
_matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other mitters under the proxy
mlw, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular rhatter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of i its intention to exclude the proposals from the Company’s proxy matetials, as well
as any information ﬁnmshed by thc proponent or-the proponent’s repmsentanvc.

Although Rule 14a-8(k) does not requu'e any communications from shareholdem to the
. Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission’s no-action responses to -
Rule 142-8(j) submissions reftect only informal views. The determinations-reached in these no-
action letters do not and cannat adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
- to include shareholder proposals in its proxy materials. Accordingly a discretionary ‘
determination not to recommend or take Commission enforcement action, does not preciude a
proponent, or any shareholder of a.company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy.



JOHN CHEVEDDEN

o+ FISMA & OMB M dum M-07-16 **
emorandum *++ FISMA & OMB Memorandum M-07-16 **

January 29, 2012

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission.
100 F Street, NE
Washington, DC 20549

Ladies and Gentlemen:

This further responds to the December 21, 2011 company request to avoid this established rule
14a-8 proposal.

The attached letter states:
TD Ameritrade represents both TD Ameritrade Clearing and the brokerage firm, as they are one
in the same. :

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted
upon in the 2012 proxy.

‘Sincerely,

hn Chevedden

cc:
James McRitchie ‘



R L T e I T L RPNy S A T . R -q»u.I|-|| ......

Myra K Younq & James McRitchie

January 29, 2012

*** FISMA & OMB Memorandum M-07-16 ***

Re: TD Ameritrade accobit\éfdidg§p Memorandum M-07-16 =+
Dear Myra K Young & James McRitchie, ,

Thank you for allowing me to assist you today. Pursuant to your request, this letter is to confirm that .
since January 1, 2008, you have continuausly held no less than 200 shares of Dell Inc (DELL) in your TD .

Ameritrade account. TDAmeritnadeClearhglnc.lsmedaahghotmforTDAnmm The DTC }
number for our clearing house Is 0188. '

\IDAmeritraderepmrnsboﬁ:TDAmenb'adeCleamgandthebmkemgem as they are one in the
same.

If you have any further questions, Neaseemmmasoowspeakwnhammmﬂem

Semewreplwemaﬁve,ore-ma'lusatcuem;emcw@tdanemmdamm We are available 24 hours a
day, seven days a weelkc

Smith
TD Ameritrade
Mhmmsmmmmaagmmmmmmmmmmuw;nmymwm ‘;

out of any inaccuracy in the Information. Because this information may differ from your TD Ameritrade monthly statement, you
should rely only-on the TD Ameritrade monthly statement as the official record of your TD Ameritrade account.

TD Ameritrade does not provide nvestment, legal or tax advice. Please consult your investment, legal or tax advisor regarding tax
consaquences of your transactions.

TD Ameritrade, mmﬂNRNSIPUNFAmMMbaMHnﬂymdbymMMPCmm Inc.
and The Toronto-Dominion Bank. © 2011 TD Ameritrade 1P Company, (nc. AR rights reserved. Used with permission.

10825 Farnam Drive, Omaha, NE 68154 | 800-669-3900 | www.tdameritrade.com



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***

Jamsry 19, 2012

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

Ladies and Gentlemen:

***  FISMA & OMB Memorandum M-07-16 ***

This further responds to the December 21, 2011 eompmyreqnesttoavmdﬂnsmbhshedmle

14a-8 proposal.

The company December 21, 2011 letterhststheooxrectDTCnmnberfoer McRm‘.lnes

qualifying stock.

Plusmzvery.mmsm14cau1dbemmmmitdocsmtpiwideanywmingmnm
affiliated DTC in the same corporate family would be considered a different corporate entity.

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2012 proxy.
Sincerely,

AT

cc: -
James McRitchie

Michael M. Dai <mmdai@ummm.com>



‘JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***
*** FISMA & OMB Memorandum M-07-16 ***

January 5, 2012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission
" 100 F Street, NE

Washington, DC 20549

" #3 Rule 142-8 Proposal

Tlnsﬁrﬂmrmspondstotthembeer 2011 cumpanyreqtmttoavmdhswmbhslmdnde
14a-8 proposal.

The company December 21, 2011 letter lists the correct DTC mumber for Mr. McRitchie’s
qualifying stock.

IhsmwreqmthatﬂnSeamueBdexcmgeCommmmaﬂcwﬂnsmluhmbsmndmd
be voted upon in the 2012 proxy.

Sincerely,
/ gohn Chevedden .

James McRitchie




JOHN CHEVEDDEN

~ FISMA & OMB -07-16 ***
& OMB Memorandum M-07-16 + FISMA & OMB Memorandum M-07-16 *** _
L]

January 3, 2012
Office of Chief Counsel

Division of Corporation Finance
Secuitics and Exchange Commission

LadiwandGenﬂemen:

This further responds to the December 21, 2011 companqu\mtwavondthmwtabhsmdnﬂc
142-8 proposal.

Thecompmyjammry3,2012lwm'mhfomthispointbynotaddrxsingit
The compeny intent was that the purported company notice — not be noticed.

mmmmnqmﬂmmemedEmhmgcCommmonﬂlmeMMnmmm
be voted upon in the 2012 proxy.

Sincerely,

john Chevedden ’

cc:
James McRitchie




—— Forwarded Message

From: <aumdai@mmm com>

Dates Fri, 25 Nov 2011 13:41:41 -0600

Tetr FisMA & OMB Memorandum M-07-16 ***
Deficiency letter - McRitchie proposal

Please ses altached.

~-— End of Forwarded Message



Mickesd M. Do 394 Logaf A PO, Boxi428

sl N it ke v swgfm 351333428 USA
Phiome: {651} 3331494
mmnm»ma

Janngty 3, 2012,

Thxslettu'msuhmﬂedbymmmpany,amhwamootpormn(‘?M”orﬂw
“Company™), in:relakion o a stackhelder proposal on ‘the topia of the chisirman of the
Company'sboatdofdxrectors(ﬂw - ) Subinitted by John Chevedden (the
- s Represetdative™ on bebalf of James McRitchie (the *Propenent™. Wehave
previously ritted: to the staff ‘of the Division of Cofporation Firance {the “Staff”) a
letter (the “No—AcnonReqmstLenu”)mqmsnngconﬁmmMnﬂmnheSmﬁ'wmmt
recommend enforcement astion. fo the Secwitics. and Exchange. Conimission if 3M -

the ngal frosh its proy:ifiatesials for its 2012 annual- meeﬁngofstockholdus.
ThrslbtteﬂddeOmBMm«aleﬁer(ﬂm “Response Letier”) from the Proponent’s
Representative toflie Cariaparly, which:wis received after the subimission of the No-Action
Request Letter: TheKespnnseLemrwnﬁac}wdasm&

As explaiinicd in the No-Action Request Letter, the Company believes that the Proposal may
be ‘excluded purspant to Rule ‘T4a-8(f) because the Proponent has failed to. propery
demonsirate that bic is'eligible 1 submit the Proposal. Also as éxplained in the No-Action
Request Letter, the Company vnéedﬂ)erponeutsRepmnmve,WiﬁnnMdaysof
its receipt of the Propds wnh a notice (the “Deficiéncy Notice™) regarding the
. inadeguacy of the pmofbf chgibihty submitted with respect to the Proposal.

In"the Response Letter, the Proporient’s Representative eontcx\ds that th&Sfaffshmnld not
concurinthe. Oompeny’sxequest for no-action relief. He states:

“The company claims it gave notice. However the company gave the most
oblique Mmyetby any-company for a 2012 proposal. The notice was
serit otily by émiail to the' designated person. Thefi a no-name person sent
the ‘email [sic] to:ano-name person with only “Pleasc see attached.” The
atiactinent was iéntified as: [Untitled].pdfl ]

3M 373995vi



Janvary 3,2012:

The, Wﬂymwmmﬂmﬂaﬂy Botios; - ot be noticed. The
‘xhibit is attached

++ FISMA & OMB Memorandum M-07- 1&]&% a method of dervuy that rsmw‘ly consistent: not’bnly
with:Kule: 14a-8 but also-with the Promnenlz cxpressly—stated wishes, In ﬂnNovunber'
:;Mllmmmaﬁ:" ghicd the Prof ) ¥ m‘imh)déda that
Compirty “direct foture: comumcmons mgarawg Pmposal] to Iolm
Chevedden. .a’lr FISMA & OMB Memorandum M-07-16 %0 facilitate veri -
s “This:is peecisely whit: thie Companyihd. Wiﬂﬁh l4d¢ysd£ree'e1vmg«
the Proposs, MW’QMW Coupsel, nsing an. email address that
inchiled the “rofiti:com™ domaitt naidie, scat ah el sMA 2 OMB Memorandum M-oABEt
mhmmmﬁmqmﬁceasmmhmm The. subject: line of the: email was
“Peficieney letter — McRitehio peoposal” ‘The Deficiency Notice was: abynts :
that it reluted to the Proposal. and cxplamed prccxselythepmcedmldeﬁmncywith
respect thereto.

IheCommywmnmmb:hwe,fonhemmsmted in the No-Action Request Leiter;
that the Proposal sy be éxtinded becauss the Proponeit hias failed to demionétrate that his.
mehg‘bletosn’hmitapmposal. Ihekﬁponsel.cttereommnsnumspmtoﬂ:ei-
Company’s contefitiony in'this regard.

Thus, the Company.respectfully requests that the Staﬂ'dnsnegardthcoqucbomsetfmhm

the Response Legter and geant the Company no-action selicF for the reasons set foith in'ihe

No-AwonReqwst Letter: ¥ you have any questions: regarding this request or desire.
additional information, please contact me at'651-733-1474.

Aftachments
cc:  JohnChevedden

*** FISMA & OMB Memorandum M-07-16 ***

3M Company

P.O.Box 33428

Sl Paul, MN 55133 3428
651 737 5457

651 7327041 Fax
3M 373995vF



Exhibit A
[attached]



JOEN CHEVEDDEN

** FISMA & OMB Memorandum M-07-16 *** ~
*** FISMA & OMB Memorandum M-07-16 ***

December 30, 2011

Office of Chief Counsel
Division of Corporation Finance
100 F Street, NE
‘Washington, DC 20549

# 1 Rule 142-8 Proposal

3M Company (MMM)
Indepeadent Board Chairman
James McRitchie
Ladies and Gentlemen:

This responds to the December 21, 2011 company request to avoid this established rule 14a-8
proposal. ‘ .

Thecompmyéhﬁmitgavemﬁc&Howeverﬂnwmpanygawthemostobﬁquenoﬁceyetby
any company for a 2012 proposal. The notice was sent only by email to the designated person.

Then a no-name person sent the emial to a no-name person with only “Please see attached.” The
ﬂeomnpmyinmmwasﬂmtthc'wmpanymﬁce—mtbemﬁwdmm’bitisﬁmhed

This is to request that the Securities and Exchange Commission allow this resohtion to stand and
be voted upon in the 2012 proxy. ’

Sincerely, )
% Chevedden '

cc:

James McRitchie




~-— Forwarded Message
From: i com>
Date: Fri, 25 Nov 2011 13:41:41 -0600

Te} FisMA & OMB Memorandum M-07-16 ***

Subject: Deticiency letter - McKitchie proposal

Please see attached.

— End of Forwarded Message



Michael M. Dai 3M Legal Affairs P.O. Box 33428

Assistant General Counsel Office of General Counsel St. Paul, MN 55133-3428 USA
Phonc: (651) 733-1474
Fax: (651) 737-2553
Email: mmdai@mmm.com

1934 Act/Rule 14a-8
December 21, 2011

Via Electronic Mail

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counscl

100 F Street, N.E.

Washington, D.C. 20549

Re: 3M Company — Stockholder Pro Submitted by James McRitchie
Ladies and Gentlemen:

This letter is submitted by 3M Company, a Delaware corporation (“3M” or the
“Company”), pursuant to Rule 14a-8(j) of the Securities Exchange Act of 1934 to notify
the Securities and Exchange Commission (the “Commission”) of 3M’s intent to exclude
from its proxy materials for its 2012 Annual Meeting of Stockholders (the “2012 Annual
Meeting” and such materials, the “2012 Proxy Materials™) a stockholder proposal (the
“Proposal™ submitted by John Chevedden on behalf of James McRitchie (the
“Proponent™) and received by 3M on November 14, 2011. The Company requests
confirmation that the Staff of the Division of Corporation Finance (the "Staff”) will not
recommend enforcement action to the Commission if 3M excludes the Proposal from its
2012 Proxy Materials for the reasons outlined below.

The Company intends to file its definitive proxy materials for its 2012 Annual
Meeting on or about March 21, 2012. In accordance with Staff Legal Bulletin 14D, this
letter and its exhibits are being submitted via email to shareholderproposals@sec.gov. A
copy of this letter and its exhibits will also be sent to the Proponent.

THE PROPOSAL
The Proposal includes the following:

RESOLVED: Shareholders request that our board of directors adopt a
policy that, whenever possible, the chairman of our board of directors shall
be an independent director (by the standard of the New York Stock
Exchange), who has not previously served as an executive officer of our
Company. This policy should be implemented so as not to violate any
contractual obligations in effect when this resolution is adopted. The policy
should also specify how to select a new independent chairman if a current
chairman ceases to be independent between annual sharcholder meetings.

3M 373995v1



December 21,2011
Page 2

A copy of the Proposal, including its supporting statements and related materials, is
attached to this letter as Exhibit A.

BACKGROUND

On November 14, 2011, 3M received via facsimile a letter (the “Submission
Letter”) from the Proponent, which included the Proposal. Also included with the
Submission Letter was a letter from TD Ameritrade (the “TD Ameritrade Letter”), a copy
of which is included in Exhibit A, which included certain statements about the Proponent’s
holdings of Company stock. Following receipt of the Submission Letter and the TD
Ameritrade Letter, the Company determined that it had not received evidence that the
Proponent met the minimum stock ownership requirements established by Rule 14a-8(b).

On November 25, 2011, the Company sent via email a letter (the “Deficiency
Notice™) to Mr. Chevedden, the Proponent’s designated representative, informing him of
the deficiencies, and further informing him that the Company intended to exclude the
Proposal if it did not receive proof, in the form prescribed by Rule 14a-8(b)(2), of the
eligibility of the Proponent to submit the Proposal. The Deficiency Notice is attached as
Exhibit B. The Deficiency Notice described what the Proponent was required to do to
remedy the deficiency, and advised that any materials intended to be submitted in response
to these deficiencies should be submitted to the Company within 14 days of his receipt of
the Deficiency Notice. In addition to describing the requirements of Rule 14a-8, the
Deficiency Notice described the Staff’s recent guidance in Staff Legal Bulletin No. 14F
(October 18, 2011) (“SLB 14F”).

ANALYSIS

The Proposal may be excluded pursuant to Rule 14a-8(f) because the
Proponent has failed to properly demonstrate that he is eligible to submit the
Proposal.

Rule 14a-8(b)(2) provides that a proponent who is not a registered holder “must
prove . . . eligibility to the company in one of two ways.” The two exclusive methods are
(i) providing a written statement from the record holder, usually a broker or bank, or (ii)
providing a copy of the SEC filings identified in Rule 14a-8(b)(2)(ii). In this case, the
Proponent is not a registered holder of the Company’s common stock, nor has he made any
of the filings referenced in Rule 14a-8(b)(2)(ii). Therefore, the only way for the Proponent
to establish eligibility under Rule 14a-8 is to “submit to the company a written statement
from the record holder of [his] securities...verifying that, at the time [he] submitted [his]
proposal, [he] continuously held the securities for at least one year.”

3M 373985v1



December 21, 2011
Page 3

The TD Ameritrade Letter does not satisfy the requirements set forth in Rule 14a-8
and SLB 14F for establishing the Proponent’s eligibility to submit a proposal.
Specifically, the TD Ameritrade Letter is insufficient because the TD Ameritrade Letter
does not appear to be from a specific Depository Trust Company (“DTC”) participant.
Various entities with names that include the words “TD Ameritrade” (e.g., TD Ameritrade
Trust Company), and one of the entities identified at the bottom of the TD Ameritrade
Letter, do appear on such list, but the Company cannot be sure that the TD Ameritrade
Letter constitutes verification from a DTC participant until we know precisely which entity
holds the shares. It is not, however, clear which entity the TD Ameritrade Letter comes
from. The letterhead reads “TD Ameritrade” and the re: line references “TD Ameritrade
account[s] endirgisisn & OMB Memorandum M-UFID Ameritrade”, however, is not itself listed on
DTC’s participant list.

The TD Ameritrade letter refers to scveral entities or business units: “TD
Ameritrade,” “TD Ameritrade, Inc.,” “TD Ameritrade IP Company, Inc.” and “the
Toronto-Dominion Bank.” DTC’s participant list, however, includes none of the
preceding entities or business units. Rather, the following participants are listed on the
DTC participant list: TD Ameritrade Clearing, Inc. (0188), TD Ameritrade Clearing, Inc. /
Securities Lending (5298), TD Ameritrade Trust Company (5982), Bank of New York
Mellon, The / Toronto Dominion Securities Inc. (2568), Toronto-Dominion Bank, The /
CDS (4805) and TD Waterhouse Canada Inc. / CDS (5036). But SLB 14F does not
contemplate proof of ownership being furnished by an affiliate of a DTC participant, or by
an entity with a name similar to that of a DTC participant. SLB 14F is very clear: “[Flor
Rule 14a-8(b)(2)(i) purposes, only DTC participants should be viewed as record holders of
securities that are deposited at DTC.” Section B.3 (emphasis supplied). Because the
Proponent has failed to identify the DTC participant through which his securities are held
within 14 days of his designated representative’s receipt of the Deficiency Notice, the
Proponent has not submitted a proper written statement from a broker or bank.
Accordingly, the Proposal may be excluded from the Company’s 2012 Proxy Materials.

The Company is aware that an argument can bc made that because there are DTC
participants that have the words “TD Ameritrade” in their name, the TD Ameritrade Letter
is sufficient under the guidelines of SLB 14F. The Company respectfully submits,
however, that not only is such imprecision contrary to the plain language of SLB 14F, it is
not in keeping with a critical policy rationale for the guidance in SLB 14F: providing a
more reliable manner for companies to verify the securities positions of potential
shareholder proponents. There are a number of statements in SL.B 14F to this effect:

3M 373995v1



December 21, 2011
Page 4

“[Tihis bulletin contains information regarding...[bJrokers and banks that
constitute “record” holders under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal....” Section A (emphasis supplied).

o “Hain Celestial has required companies to accept proof of ownership letters
from brokers in cases where, unlike the positions of registered owners and
brokers and banks that are DTC participants, the company is unable to
verify the positions against its own or its transfer agents’ records or against
DTC’s securities position listing.” Section B.3 (emphasis supplied).

o “Because of the transparency of DTC participants’ positions in a
company's securities, we will take the view going forward that, for Rule
14a-8(b)(2)(i) purposes, only DTC participants should be viewed as
“record” holders of securities that are deposited at DTC.” Section B.3
(emphasis supplied).

In this case, the Company is unable to conduct the verification of the Proponent’s
securities position contemplated by SLB 14F, because it is unable to determine the DTC
participant through which the securities are held. The Company respectfully submits that
the TD Ameritrade Letter does not suffice under the interpretation of Rule 14a-8 set forth
in SLB 14F. Requiring proponents to specifically identify the DTC participant through
which their securities are held is in keeping with the intent and the language of SLB 14F.

Section B.3 of SLB 14F states that the Staff “will grant no-action relief to a
company on the basis that the shareholder’s proof of ownership is not from a DTC
participant only if the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in this bulletin.” The
Deficiency Notice provided by the Company to the Proponent did describe the required
proof of ownership in a manner consistent with the guidance of SLB 14F. The Deficiency
Notice informed the Proponent (i) of the existence of SLB 14F, (ii) of the Staff’s guidance
in SLB 14F that only DTC participants are viewed as “record” holders for purposes of
Rule 14a-8(b)(2)(i), and (iii) that this represents a change in the Staff’s position with
respect to what constitutes a record holder under Rule 14a-8. Further, the Deficiency
Notice included a specific objection to the lack of clarity in the TD Ameritrade Letter, and
the Company has received no further clarification from the Proponent.

Any further information the Proponent might now submit would be untimely under
the 14 day response period allowed under Rule 14a-8(f). Therefore, the Proposal may be
excluded pursuant to Rule 14a-8(f) because the Proponent has failed to demonstrate that he
is eligible to submit the Proposal. The Proponent is not a record holder of the Company’s
stock and has not otherwise provided the Company with sufficient evidence of his
eligibility to submit a proposal. As a result, the Company asks that the Staff concur that
the Company may exclude the Proposal under Rule 14a-8(f)(1).

3M 373995v1



December 21, 2011
Page 5

CONCLUSION

For the reasons stated above and in accordance with Rules 14a-8(f), the Company
requests your concurrence that the entire Proposal may be excluded from 3M’s 2012 Proxy
Materials. If you have any questions regarding this request or desire additional
information, please contact me at 651-733-1474.

Very truly yours,

SV ehinlo

Michael M. Dai
Attachments

cc: John Chevedden

*»* FISMA & OMB Memorandum M-07-16 ***

3M 373995v1



Exhibit A
[attached]



11/14/2011 15:43 ** FISMA & OMB Memorandum M-07-16 *** PAGE

James McRitchje

*»** FISMA & OMB Memorandum M-07-16 ***

Mr. George W. Buckley
Chairman

3M Company (MMM)
3M Center

St. Paul MN 55144

Dear Mr. Buckley,

T purchased stock in our company because I believed our company had greater potential. My
attached Rule 14a-8 proposal is submitted in support of the long-term performance of our
company. My proposal is for the next annual shareholder meeting. 1 will meet Rule 14a-8
requirements including the continuous ownership of the required stock value until after the date
of the respective sharcholder meeting. My submitted format, with the shareholder-supplied
emphasis, is intended to be used for definitive proxy publication. This is my proxy for John
Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on
my behalf regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming
shareholder meeting before, during and after the forthcoming shareholder meeting. Please direct
all future communications regarding my rule 14a-8 proposal to John Chevedden
(PH: ) at:

=+ FISMA & OMB Memorandum M-07-16 ***
to facilitate prompt and verifiable communications. Please identify this proposal as my proposal
exclusively. :

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant
the power to vote.

Your consideration and the consideration of the Boaxd of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of my propossl

promptly by email to ~++ FISMA & OMB Memorandum M-07-16 **
Sincerely,
N A o
\'*!v \‘\(\(- :
11/4/2011
James McRitchie Date

Publisher of the Corporate Governance site at CorpGov.net since 1995

cc: Gregg M. Larson <gmlarson@mmm.com>
Corporate Secretary

PH: 651 733-1110

PH: 651-733-2204

FX: 651-737-2553

FX: 651-737-3061

B1/84



11/14/2811 15:43 = FISMA & OMB Memorandum M-07-18 ™ PAGE B82/94

[MMM: Rule 14a-8 Proposal, November 14, 2011]
3* — lndependent Board Chairman

RESOLVED: Sharcholders request that our board of directors adopt a policy that, whenever
possible, the chairman of our board of directors shall be an independent director (by the standard
of the New York Stock Exchange), who has not previously served as an executive officer of our
Company. This policy should be implemented so as not to violate any contractual obligations in
effect when this resolution is adopted. The policy should also specify how to select a new
independent chairman if a cwrent chairman ceases to be independent between anoual
shareholder meetings. -

To foster flexibility, this proposal gives the option of being phased in and implemented when our
next CEO is chosen.

When a CEQ serves as our board chairman, this arrangement may hinder our board's abjlity to
monitor our CEQ's performance. Many companies already bave an independent Chairman. An
independent Chairman is the prevailing practice in the United Kingdom ard many international
markets. .

The merit of this Independent Board Chairman proposal should also be considered in the context
of the opportunity for additional improvement in our company’s 2011 reported corporate
governance in order to more fully realize our company’s potential: ~

The Corporate Library, an independent investment reseaxch firm downgraded our company to
“D" with “High Governance Risk™ and "Very High Concern” in executive pay — $27 million for
our CEO George Buckley.

Mr. Buckley reatized over $15 million from the vesting of stock awards in 2010. To be effective,
equity given for long-term incentive pay should include performance-vesting features. Our CEO
was entitled to a potential payment of $46 ruillion in the event of a change in control. Executive
pay policies such as these were not aligned with shareholder interests. Mr. Buckley also was on
three boards — overextension concern. - .- :

Vance Coffran was designated a “Flagged (Problem) Director” by The Corporate Library due
his chairmanship of Bristol-Myers' audit committee when Bristol-Myers settled an SEC suit
alleging substantial accounting fraud: fames Farrell was designated a “Flagged (Problem)
Director” due to bis UAL Corporation directorship leading up to bankruptcy. Directors Coffman
and Farrell nonetheless had 3 seats on our most important board cormumittees. Aulana Peters
received our highest negative votes, had 21-years tenure (independence concern) and was
nonetheless on our executive pay committee.

An independent Chairman policy can enhance investor confidence in our Company and
strengthen the integrity of our Board. Please encourage our board to respond positively to this
proposal for an Independent Board Chairman — Yes on 3.* ‘
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Notes:
James McRitchie, =+ FISMA & OMB Memorandum M-07-16 *** sponsored this proposal.

This is the only rule 14a-8 proposal intended for the 2012 proxy.
Please note that the title of the proposal is part of the proposal.
*Number to be assigned by the company.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(1)(3) in the following circumstances:
- the company objects to factual assertions because they are not supported;
» the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
« the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.
We believe that it is appropriate under rule 14a-8 for companies to address
these objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).
Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this p!’OpOS&l ptomptly by emsd! E:ISMA & OMB Memorandum M_o7_1f;l o
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“]D Ameritrade

November 14, 2011

James McRitchie
** FISMA & OMB Memorandum M-07-16 ***

Re: TD Ameritrade account ending in “ FISMA & OMB Memorandum M-07-16 ***

Dear James McRitchie,

Thank you for allowing me o assist you today. Pursuant to your request, please see the following

records for your account ending in ** FISMA & OMB Memorandum M-07-16 ***

MMM ~ 3IM Company

Pursuant to your request, this letter is to confirm that you have continuously held na less than 50 shares

of 3M Company since 5/1/2009 in your account ending in ** FISMA & OMB Memorandum M-07-16 ***

GILD — Gilead Sclences

Pursuant to your request, this fetter is to confirm that you have continuously held no less than 100 shares
of Gilead Sciences since 8/24/2010 in your account ending in ** FISMA & OMB Memorandum M-07-16 ***

HES — Hess Corporation

Pursusnt to your request, this letter is to confirm that you have continuously held no less than 50 shares
of Gilead Sciences since §/8/2010 in your account ending in *** FISMA & OMB Memorandum M-07-16 ***

if you have any further questions, please contact 800-669-3900 to speak with a TD Ameritrads Client
Services representative, or e-mail us at clientservices@tdameritrade.com. We are available 24 hours a
day, seven days a weak.

Sincerely;

Dt P ’

Jennifer Gatlin
Resource Specialist
TD Ameritrade

Thia information is fumished a& part of a general information service and TO Amerilrads shall not be ltable for any damages arising
out of any inaccuracy in the information. Becauss this information may differ from your TD Amaritrade monibly sialement, you
should rely only on the TD Amentiade monthly stazement as the official record of your TD Ameritrade account.

TD Amerltrade does not provide invesiment, legat cr lax advice. Plaase consull your investment, legal or tax advisor regarding tax
consequences of your transactions. .

TD Amaritrade, Inc., member FINRA/SIPC/NFA. TO Amertrade is a trademark joinily owned by TD Ameritrade IP Company, Inc.
and The Toronto-Dominion Bank. ® 2011 TD Ameritrade 1P Company, inc. All rights resarved. Used with permission.

10825 Farnam Drive, Omaha, NE 68154 | §00-669-3860 | wwiw.idamaritrade.com
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From: Michael M. Dai A-Legal/3MAUS

To: *** FISMA & OMB Memorandum M-07-16 ***
Date: ' 11/25/2011 01:41 PM

Subject: Deficiency letter - McRitchie proposal

Please see attached.



DiFce of General oot 3M Cerper
M Compuny PO Py 33428
St Paul, MIN SEERL342%

ovember 25, 2011
VIA EMAIL
John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Chevedden,

On November 14, 2011, 3M Company (the “Company™) received a letter, dated
November 14, 2011, from James McRitchic (the “Proponent™), Included with this letter was a
proposal (the Pmpcsal"’) intended for inclusion in the Company’s proxy materials (the 2012 Proxy
Materials™) for its 2012 Annual Meeting of Stockholders (the “2012 Annual Mecting”). In this letter,
the Proponent authorizes you to act on his behall in connection with the Proposal, and fusther
requests that all subscquent written communications relating 1o the Proposal be directed to you. Also
included was a letter from TD Ameritrade 10 the Proponent, dsted November 14, 2011, which
described, among other things, the Proponent’s ownership of Company common stock (the “TD
Ameritrade Letter™).

As you may know, Rule [4s-8 under the Sccurities Exchange Act of 1934 ("Rule
14a-87} sets forth the legal framework pursuant to which a shareholder may submit a proposal for
inclusion in a public company’s proxy statement.  Rule 14a2-8(b) cstablishes that in order to be
¢ligible to submit a proposal a sharcholder “must have continuously held at least $2,000 in market
value, or 1%, of the company’s securities entitled to be voted on the proposal at the mecting for at
feast one year” by the date on which the proposal is submitted. If Rulc 14a-8(b)'s cligibility
requirements are not met, the company to which the proposal has been submitted may, pursuant to
Rule 14a-8(f). exclude the proposal from its proxy statement.

Our records indicate that the Proponent is not a registéred holder of the Company’s
commen stock. Under Rule 14a-8(b), the Proponent must therefore prove his eligibility to submit a
proposal in one of two ways: (i) by submitting to the Company a written statement from the “record”
holder of the Proponent’s common stock (usually a broker or bank) verifying that the Proponent has
continuously held the requisite number of shares of common stock since at least November 14, 2010
(i.c., the datc that is one year prior 1o the date on which the Proposal was submitted to the Company};
or (ii) by submitting to the Company a copy of a Schedule 13D, Schedule 13G, Form 3, Form 4 or
Form 5 filed by the Proponent with the Securitics and Exchange Commission {the “SEC") that
demonstrates the Proponent”s ownership of the requisiie number of shares as of or before November
t4, 2010, altmg with a written statement that (i) the Proponent has owned such shares for the one-
year period prior to the date of the statement and (ii) the Proponent intends to continue ownership of
the shares through the date of the 2012 Annual Mccting.

With respect to the first method of proving eligibility to submit a proposal described
in the preceding paragraph, pleasc note that the staff of the SEC's Division of Corporation Finance
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(the “StafT™) recently issucd guidance on its view of what types of brokers and banks should be
considered “record” holders under Rule 14a-8(b). In Staff Léml Buiferin No. 14F {October 18, 2011)
(“SLB 14F™), the Staff stated:

“[Wile will take the view going forward that, for Rule 14a-8(b)2)i) purposes,
only [Depository Trust Company] participants should be viewed as “record
holders™ of securitics that are deposited at [the Depository Trust Company].
As nresult, we will no longer follow Hain Celestial.”

For vour reference, copies of Rule 14a-8 and SLB 14F are attached as exhibits to this letter.

The TD Ameritrade Letter does not satisfy the requirements set forth in Rule 14a-8
and SLB 14F for estabhshmb the Proponent’s eligibility to submit a proposal. Specifically, the TD
Ameritrade Letter is insuificient because the TD Ameritrade Letter does not appear to be from a
Depository Trust Company {"DTC ) participant. SLB 14F requires that the proof of awnership come
from a DTC pastivipant. 1t is not, however, clear which entity the TD Ameritrade Letter comes from.
‘The letterhead reads “'TD Ameritrade™ and the re: line references “TD Ameritrade account[s] cndmg

= FISMAI& OMB Memorandum M:BI6A meritrade™, however, is not itself listed on DTC's participant list, which is
currently available  at  http/fwww.dtce com/downloads/membership/directories/dtc/alpha. pdf.
Various entities with names similar to TD Ameritrade, and one of the entitics identificd at the bottom
of the TD Ameritrade Letter, do appear on such list, but we cannot be sure that this letter is from a
DTC participant until we know precisely which entity holds the shares.  Accordingly, in order to
comply with SLB 14F, the Proponent must provide the Company with proof of ownership from an
entity that we are able to confirm is 8 DTC participant. The Proponent has nat yet done so

Unless we receive evidence of your eligibility to submit a proposal that meets the
standard sct forth in Rule 14a-8(b) and SLB 14F, we intend to exclude the Proposal from the 2012

Proxy Materials. Please note that if you intend to submit any such evidence, it must be postmarked,
or transmitted electronically, no later than 14 days from the date you receive this letter.

If you have any questions conceming the shove, please do not hesitate to contact me.

Very truly yours,
} ? e M(Wl_ g8 O\lef‘m
" Mithael M. Dai

mmdai@mmm.com

cc: James McRitchie

*** FISMA & OMB Memorandum M-07-16 ***

| 28]



§ 240, 14a-8 Sharcholder proposals.

This section addresses when a company must include a sharcholder's proposal in its proxy
statement and identify the proposal in ifs form of proxy when the company holds an annual or
special meeting of shareholders. In summary, in order to have your sharcholder proposal in-
cluded on a company's proxy card, and included along with any supporting statement in its
proxy statemnent, you must be cligible and follow centain procedures. Under a fow specific cir-
cumstanues, the company is permitted Lo exclude your propesal, but only afier submilting its
reasons to the Commission. We structured this section in a question-and-answer format so that it
is casicr to understand, The references o “you™ are to a sharcholder sceking to submit the pro-
posal.

{a) Question 1: What is a proposal? A sharcholder proposal is your recommendation or re-
quircment that the company and/or its board of dinxctors take action, which you intend to present
at a meeling of the company's sharcholders. Your proposal should state as clearly as possible the
course of action that you believe the company should follow. If your proposal is placed on the
company's proxy card, the company must alse provide in the form of proxy means for share-
holders to specify by boxes a ¢hoice between approval or disapproval, or abstention. Unless oth-
erwise indicated, the word “proposal” as used in this section refers both 1o your proposal, and to
your corresponding statement in support of vour proposal (if any)

¢(b) Question 2: Who is cligible 10 submit a praposal, and how do | demonstrate o the com-
pany that L am eligible? (1) In order to be chigible to submit a proposal, you must have conti-
nuously held at least $ 2,000 in market value, or 1%, of the company’s securities entitled to be
voted on the propasal at the mecting for at least onc year by the date you submit the proposal.
You must continue 0 hold those seeurities through the date of the mecling.

(2) It you are the registered holder of your securitics, which means that your name appears
in the company's records as a sharcholder, the company can verify your cligibility on its own,
ahhou,gh you will still have ®© provide the company with o written staterment that you mtend to
continuge to hold the securities through the daic of the mecting of sharcholders. However, if like
many sharcholders you are not a registered holder, the company likely does not know that you
wr 0 sharcholder, or how many shares you own [n this case, ot the time you submit your pro-
posal, you must prove your eligibility 1o the company in one of two ways:

{i) The first way is to submit to the company a4 written statement from the “record”™ holder of
your securitics {(usually a broker or bank) venifying that, at the time you submitted your proposal,
you continuously held the securities for at Jeast one year, You must also include your own writ-
ten statement that you intend 1o continug v hold the securities through the date of the meeting of
sharcholders; or

{it) The sccond way to prove owncrship applies only if you have filed a Schedule 13D (§
240.13d-101), Schedale 13G (§ 240.134-102), Form 3 {§ 249,103 of this chapter), Form 4 (§
249,104 of this chapter) andior Forme 3 (§ 249.105 of this chapter), or amendments to thosc
documents or updated forms, reflecting your ownership of the shares as of or before the date on



which the onc-year eligibility period begins. If you have filed one of these documents with the
SEC, you may demonstrate your cligibility by submitting to the company:

{A) A copy of the schodule andior form, and any subsoquent amendments reporling a
change in your ownership level; '

{B)} Your writtcn statement that vou continuously held the required number of sharcs For the
onc-year period as of the date of the statement; and

(C) Your written statement that you intend to cominue ownership of the shares through the
date of the company’s annual or special meeting,

{£) Question 3: How many proposals may 1 submit? Each sharcholder may submit no more
than one proposal 10 a company fora particular shareholders” meeting.

(d) Questian 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words,

{¢) Question 5: What is the deadline for submitting a proposal?

(1) 11 you wre sulnpigtiog your popusal Ror (he compsany s annual meeting, you can in anost
cases find the deadline in last year's proxy statement. However, if the company did not hold an
annual meeting last year, or has changed the date of its meeting for this year more than 30 days
from last year's meeting, you can usually find the deadline in onc of the company’s quarterly
reports on Form 10-Q.(§ 249.308a of this chapter), or in sharcholder reports of investment com-
panies under § 270.30d-1 of this chaptor of the Investment Company Act of 1940, In order 10
avoid controversy, sharcholders should submit their proposals by means, including elcctronic
mcans, that permit them to prove the dawe of delivery.

(2) The deadline is caleulated in the following manner if the proposal is submitted for a reg-
ularly scheduled annual meeting. The proposal must be reeeived at the company's: principal ox-
ecutive offices not less than 120 calendar days before the date of the company's proxy statement
releassd to sharcholders in connestion with the previous year's anmual mesting, However, if the
company did not hold an annual meeting the previous vear, or it the date of this year’s annual
meeting has been changed by more than 30 days from the date of the previous year's mecting,
then the deadline is a reasonable fime before the company begins 1o print and send its proxy ma-
terials.

(3) If you are submitting your proposal for a mecting of sharcholders other than a regularly
scheduled annual meeting, the deadline is a reasonsble time before the company begins o print
andd serud its proxy materials,

(1) Question 6: What if [ tail to follow onc of the eligibility or procedural requirements cx-
plained in answers to Questions 1 through 4 of this section? (1) The company may exclude your
proposal, but only after it has notified you of the problem, and vou have failed adeguately to
corredt i Within 14 calewdir days of receiving your proposul, the company must notify you in
writing of any procedural or eligibility deficiencies, as well as of the time frame for your re-
sponse. Your response must be postmarked, or transmiticd clectronically, no later than 14 days
from the date you roceived the compuany’s notification. A company need not provide you such
notice of a deficiency if the deficiency connot be remedied, such as it you fail to submit a pro-
posal by the company’s properly determined deadline. 1f the company intends to exclude the



proposal, it will later have 1o make a submission under § 240.1 4a-8 and provide you with a copy
under Question [0 below, § 240.14a.8(j).

(2) If you fail in your promisc te hold the required number of secuntics through the date of
the meeting of sharcholkders, then the company will be permitted to exclude all of your proposals
from ity proxy materialy for uny weeting held in e fllowing iwo calendar yes.

(2) Question 7: Who has the burden of persusding the Commission or its sialT that my pro-
posal can be excluded? Excopt as otherwise noted, the burden is on the company to demonstrate
that it is entitled to exchude a proposal.

(h) Question 8: Must 1 appear personally at the sharcholders™ mecting to present the propos-
817 (1) Either you, or your representaive who is qualified under staie law 10 present the propusal
on your behalf, must attend the meeting to present the proposal. Whether you attend the mecting
yourself or-send a queilitied reprcscmatwe to the meeting in your place, you should make sure
that you, or your representative, follow the proper state law procedures for altending the meeting
andfor presenting your proposal.

(2) If the company holda itz shareholder meeting in whole or in part via clectranic media,
and the company permits you or your representative 1o present your proposal via such media,
then you may appear through clectronic media mther than traveling to the meeting 1o appear in
porson.

{3} If you ot your qualified representative faid (o appear and present the pmpnsal without
good cause, the cnmpnny will be permitted 1o exclude all of your proposals from its proxy mate-
rials for any meetings held in the following two calendar years.

{i) Question 9: If { have complicd with the procedural requirements, on what other bases
may & company rely to exclude my proposal? (1) Improper under state faw: If the proposal is not
a proper subject for action by sharcholders under the laws of the jurisdiction of the company’s
organization;

Note to paragraph (3)(1}: Depending on the subject matier, some proposals are not consi-
dered proper under stite law if they would be binding on the company if approved by sharchold-
crs. In our expericnce, most proposals that are cast as recommendations or requests that the
board of directors take specified action are proper under state law. Accordingly, we will assume
that a proposal drafted as a recommendation or suggestion is proper unless the company demon-
strates otherwise.

(23 Violation of law: If the proposal would, i¥ implemuented, cause the company ke violate
any state, federal, or foreign law to which it is subject;

Note to paragraph (i{2): We will not apply this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law would
result in a vielation of any state or federal law,

(3) Vialation of proxy rules: IF the proposal or supporting statement is contrary to any of the
Commission’s proxy rules, including § 240.14a-9, which prohibits matcrially falsc or misleading
statements in proxy soliciting materials;

{4) Personal grievance; special interest: If the proposal relates to the redress of a personal
claim or grievance against the company or any other person, or if it is designed (o result in a



benefit 1o you, or to further w personnl interest, which is not shared by the other sharcholders at
large:

{5) Relevance: I the proposal relates to operations which account for less than § percent of
the company’s fotal assets al the end of its most recent fiscal year, and for less than 5 percent of
its net earnings and gross sales for its most recent fiscal year, and is not otherwise significantly
rolated 1o the company's business;

{6) Absence of power/authority: I the company would lack the power or authority to im-
plement the proposal;

{7) Management functions: If the proposal deals with a matter relating to the company's or-
dinary busincss operations;

{8} Director clections: If the proposal:
) Would disqualify a nominee who is standing for clection:
(i) Would remove g director from office before his or her term expired;

(i) Questions the competence, business judgment, or character of one or morg nominees or
directors: '

(iv) Secks w0 inchide a specific individual in the company’s proxy materials for election to
the board of directors: or

(v) Otherwise could affect the outcome of the upcoming clection of directors,

(9) Conflicts with company’s proposal: If the proposal dircctly conflicts with one of the
company's own proposals to be submitted to sharcholders at the same mecting:

Note to paragraph (iX9): A company’s submission o the Commission under this section
should specify the points of conflict with the company’s proposal.

(10) Substantially implemented: If the company has already substantislly implemented the
proposal;

Note to paragraph {i{10): A company may exclude a sharcholder proposal that would pro-
vide an advisory vote or seck future sdvisory voles to approve the compensation of executives as
disclosed pursuant 1o Item 402 of Regulation S-K (§ 229.402 of this chapter) or uny successor to
ltem 402 (2 “say-on-pay vole™) or that relaies 1o the frequency of say-on-pay votes, provided that
in the most recent shareholder vote required by § 240.14a-21(b) ot this chapter a single year {i.c.,
one, two, or thrce vears) received approval of a majority of votes cast on the matter and the
company has adopted s policy on the frequency of say-on-pay votes thit is consistent with the
choice of the majority of votes cast in the most recent sharcholder vote required by §
240, 14a-2 1{b) of this chapter,

(11 Duplication: If the proposal substantially duplicates another proposal previously sub-
miticd to the company by another proponert that will be mcluded in the company’s proxy mate~
rials for the same mecting,

{12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company’s proxy
materials within the preceding § calendar years, a company may cxclude it from its proxy mate-



rials for any meeting held within 3 calendar years of the last time it was included il the proposal
received:

(1) Less than 3% of the voie if proposed once within the preceding § calendar years;

(ii) Less than 6% of the vote on its Jast submission to shareholders if proposed twice pre-
viously within the preceding 5§ calendar years; or

(iii) Less than 10%% of the votc on its last submission 1o sharchelders if proposed three times
or maore previously within the preceding § calendar years: and

(13) Specific amount of dividends: I the proposal relates w specific amounts of cash or
stock dividends.

(i} Question 10: What procedures must the company follow if it intends te exclude my pro-
posal? (1) If the company intends to exclude o proposal from its proxy matcerials, it must file its
reasons with the Commission ne Iatcr than 80 calendar days before it files its definitive proxy
statement and form of proxy with the Commission. The company must simultancously provide
you with a copy of its submission. The Commission staff may permit the company to make its
subaission later than 80 days befure the compuy Tiles ity definitive prosy statement wid fous of
proxy, if the company demonstrales good vause for missing the deadline.

(2) The company must file six paper copics of the following:
{i} The proposal;
{it) An explanation of why the company belicves that it may exclude the propesal, which

should, if posgible, refer to the most recent applicable authority, such as prior Division etiers
issued under the rule; and

{iii} A supporting opimion of counsel when such reasons are based on matters of state or for-
cign law,

{k¥ Question I1: May | submit my own statement to the Commission responding to the
company’s arguments?

Yes, you may submit a response, but it is not required. You should iy to submit any re-
sponse to us, with a capy to the company, a5 sopn a5 possihle after the company makes its sub-
mission. This way, the Commission staff will have time o consider fully your submission before
it issucs ity response. You should submit six paper copies of your responsc.

(1) Question [2: If the company includes my sharcholder proposal in its proxy malerials,
what information about me must it include along with the proposal itself?

(1) The company’s proxy statement must include your name and address, as well as the
sumber of the company’s voting securities that you hold. However, instead of providing that in-
formation, the company may instead include 2 statement that it will provide the information 10
sharcholders prompily upon receiving an ol or wrillin Foquicst

{2) The company is not responsible for the contents of your proposal or supporting state-
ment.

{m) Question 13; What can | do if the compan y includes in its proxy statement reasons why

it believes shareholders should not vote in favor of my proposal, and 1 disagree with some of its
statements?



(1) The company may eleet to include in its proxy statement reasons why it believes share-
holders should vote against your proposal, The company is allowed to make arguments reflecting
its own point of view, just as you may express your own point of view in vour proposal’s sup-
porting statement.

£2) Huweves, il you believe thut the company’s vpposition e your proposal contains ouie-
rially false or misleading statements that may violate our anti-fraud rule, § 240.142-9, you should
promptly send to the Commission s1afT and the company a letter explaining the reasons for your
view, along with a copy of the company's statements opposing vour proposal. Te the extent
possible, your letter should include specific factual information demonstrating the inaceuracy of
the company’s claims. Time permitting, you may wish to try to work oui your differences with
the company by yourself before contacting the Commission siaff,

{3) We requine the company to send you 8 copy of its statements opposing your proposal
before it sends its proxy materials, so that you may bring to our attention any materially false or
misteading statements. under the following timeframes;

{3} If our no-action response requires that you make revisions o your proposal or supporting
statement as a condition o requiring the company to include it in its proxy materials, then the
company must provide you with a copy of its opposition statements no later than § calendar days
after the company receives a copy of your revised proposal; or

(i) [n all other cases, the company must prowide you with a copy of its opposition state-
ments no later than 30 calendar days before kis files definitive copies of its proxy statement and
form of proxy under § 240.14a-6,
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Sinff Legat Dulletin No. 14§ {(CT)

Action: Publication of OF Staff Legal Bulletin

Date: October 1B, 2011

Summary: This stat? legal bullatin prowides information for companies angd

shateholders regarding Ruly 14a-8 under the Securities Exchange Act of
1934

Sappiementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the "Divigsion"). Thig
builetin s not a rule, regulation or statement of the Securities and
Exchange Commission [the "Caommission”), turther, the Lommission bas
neither approved nor disapproved its content.

Contacts: For further information, please contarct the Division’s Office of
Chief Counsel by calling {202) 551-3500 or by submatling & web-based
request form at hespes /s, sec goviogeDinfoorp Bin mlorpralive,
A. The purpose of this bulletin
This bulietin is part of a continuing effort by the Division to grovide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:
s Brokers ani banks that constitute “record” holders under Rule 1493-8
(B 231Y for purposes of verifying whether 8 beneficial ownar s
eligitle to submil a proposal under Rule 14a-B;

s Common errors shareholders can avoid when submitting prool of
swnership Lo companiog:

& The sutvnission of revised propossls;

« Procedures for withdrawing no-achian requests regarding propasals
submitted by multple proponents; and

» The Division's ngw pracess for transmitting Rule 14a-8 no-action
FELNONSES DY Smait, .

You can fingd additional guidance regarding Rude 14a-B ia the teliowing

http/iwww.sec.goviinterps/legat/ctsib 14£. him 1162011
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bulletins that are available on the Commissinn’s website: SLB No. 14, 5L5
Mo, 194, 5B No.o 148, SLB No. 14C, SLB No. 14D and SLB . 14E.

8. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b){2)(i) for purposes of verifying whether a
beneficial awner I8 eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit & proposal under Rule 132-8

Ta be eligible to submit & shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
secyrities entitled to be voted an the proposal at the shareholder meeting
far at least one yaar as of the date the sharshoider submits the proposal.
The shareholder must also cantinue Lo hold the required amount of
szcurities through the date of the meehng and must provide the company
with a written statement of intent to do so !

The steps that a sharebolder must (ke to verify his ar har eligibility to
subinit a proposal depend on how the sharchaldar owns the securities,
There are two types ol security holders in the 115, registered owners and
baneficial owners.” Registered owners bave a dicect rolationship with the
wiuer because ther swoership of sHares 15 listed on the recards maintained
by Lhe issuer or its transfer agent, I a sharehotider 15 a registered owner,
the company can independentty condierg that the shareholder’s holdings
satisfy Rule 143-8(0Ys eligibility reguirement,

The vast majority of investors in shares issuer by LS, companies,
haviever, are heneficial owners, which means that they haold their securities
i book-entry form through a securities intermaediary, such as a broker or &
bank. Beneficial owners are sometimes refarred to as "street pame”
holders. Rule 19a-Blh)(2)(1) provides that 2 beneficial pwner can grovide
pront of ownershipg to support his oc her eligibility to sulunit 8 proposal by
SLLMITLING & written statamant “from the “rocard” Bolder of [the] securtizy
{usualiy a broker or bank},” verifying that, at the timea the propasal was
submitted, the shareholder held the required amount of securities
continuously Far st ieast one year.’

2. The role of the Depository Trust Company

Most large U, 5. brokers ang banks deposit their customers’ securitivs with,
and hold those securities through, the Depository Trust Company {"OTCY),
a regestared clearing agency acting as a securitias depository. Such brokers
anel banks are often referred to. @s “patlicpanis™ o DTC The names of
these DTC participants, however, do nat appear as the ragistersd pwners of
the securites depasted with DT gn the 4st of shargholders mamtained by
the company or, more typically, by s transfer agent. Rather, DT's
nominegg, Cede & Co.,appears on the shareholder list as the sole registered
ownes of securities deposited with DT by the DTC participants. A company
can reguest from D10 a "secyrities positon bsting” as of a specified date,
which identifies the DTC participants having a positian in the company’s
securipties and the number of securities hoeld by cach DTC participant on that

dage,”

3. Brokers and banks that constitute “record” holders under Rule
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148-8{bJ(Z){}) 16 PUFPOSES o Verifying whather 3 beneficial
owner is eligible to submit a proposal under Rule 14a-8

In The Ham Celestial Group, Ing. (Gct. 1, 2008}, we took the position that
an irtroducing broker could be considered a “record” hoider for purposes of
Rule 14a-8B(b)2HiY aAn introduning broker is 8 broker that engages in sales
and other activities involving customer contact, such as gpening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and secunties.® Instead, an introducing broker
engages anakher broker, known as a "clearing broker,” to hatd custody of
client funds and securities, to clear and execute customer trades, and 1o
handle other functions such as issuing confirmations of customar trades
and castomer acoount stoternents, Clearing brokers generally ave DFQ

pat L panls, Biooduiing brokee s geise ally are nat, As introduding brokers
generally are not OTC participarts, and therefore Lypicaily do not appear on
OTC's securities position listing, Hain Celeshial has required companes 1o
accept proof of ownership letters from hrokers i cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the campany is unable to verify the positions against 15 own
ar its transfer agent’s records or against DTC securities position listing.

In light of gquestions we have received folowing two recent court cases
relating to proof of awnership under Rule 14a-87 and in light of the
Commission’s discussion of registered and beneficial cwners in the Froxy
Mechanics Concept Redease, wie have reconsiderad our views 35 to what
types of brokers and banks should be considered "record” holders under
fale 14a-9{b){ )i}, Becavse of the transparency of DT partiopants’
positons in & campany’s securities, we will take the view going forward
that, for Rule 194-8{B)2)0) purposes, only DTC particinants should be
viewed as “recard” holderss of securtties that are deposited at DTC. As a
result, we wilt o langer foliow Haar Colestigl.

We believe that taking this approach as to who constitutes a "recard”
holder for purposes of Rule 18a-B{EW 231 will provide greatyr certainly 1o
berefical owners and companies. We also nate that this approach is
consstent with Exchange Act Rule 12g5<1 and a 1988 staff na-action tetter
addressing that rute,” under which trakers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTL when calculating the number of record holders for purposes of
sections 12{g) and 15(d} of the Exchangs Act, '

Corpanies have proasionally expressed the view that, because OTC%
naminee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, enly DTC
gr Eoge §& €0, should be wiewnd as the "record™ holder of the serusties held
on deposit gt DTC for purposes of Rute 13a-8{b){2){1}, We nhave never
interpreted the rule to requdre a sharchelder to abtain a proof of ownership
ietrer from OTC or Cade & Co., and nothing in this quidance shoald be
construed as changing that view.

How can a shargholder determing whether Wis gr her broker or bank 5 @
QT participant?
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Shareholders and companies can confitrn whether g particular broker or
hank s @ DTC participant by chiecking DTC's participant list, which is
currently available on the Internet at

o pwwew dicecom/downtoads/membership/dractorestdtc fal phapaf,

Wiiat if o sharehulden s Druker v ok s ol wn DTCSs parlicipant fist?

The sharehotder will negd 1o obtain proof of gwnership fram the DTC
participant through which the securities are hetd. The shareholder
should be ahle to find oyt who this DTC participant is by asking the
shargholder's broker or bank,”

if the OTC participant knows the sharsholder’s broker or bank's
holdings, but does net know the shareholder’s holdings, a shareholder
coukd satisfy Rule 14a-B(b)(2){i} by obtaining and submitting two proof
of awnership statemeants verifying that, at the time the proposal was
submitted, the required amount of securities were cantinuously held for
at least one year - pne from the shareholder’s broker or bank
ponfirming the shareholder’s ownership, and the other from te OTC
participant confirming the broker or bank's owrership,

How will the staff process na-action requests that argue fov exausion on
the basis that the shareholder’s proo!l of owaershig is oot from a DIC
participants

The staff will grant no-action reliefl to o campany on the basis that the
sharehoider’s praof of awnership 8 not frorm a OTC participant enly if
the company ‘s notice of defect deseribes the reguired proof of
ownership in 4 manner that Is consistent with the guidance contained in
this bulletin, Under Rule 14a-8{F}(1}, the sharebolder will have an
opportunity to oblain the réguisite proof of ownership after receiving the
rotice of defect,

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

in thus section, we describe two common grrors sharcholders make whea
submicting proaf of ownership for purposes of Rule 14a-8(b)2), and we
provide guidance on how 1o avoid thess errors,

First, Rule 142-B(0) requires a shareholder oo provide groof of ownershig
that he or she has "continuousty held at least $2,000 s roarket value, of
1%, of the campany's securition eatitled to be vated on the progosat at the
meeting for a least one year by the dole you submit the

proposal” {(emphasis added).’" We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
sharoholder's heneficial gwnership for the entire one-year paniod preceding
and including the date the proposal is submitted. In sorni cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verfication and the date the proposal
is submited, in other cases, the letber spesky as of 3 date after the date
thix propesal was submitted but covers & periad of eely one year, thus
falding to verify the shareholder’s bencficial ownership over the required full
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ong-year period preceding the date of thi proposal's sutimission,

Second, many letters fal to confirm continuous swnership of the sequrities,
This can ooclr whan s brokers or bank submibs a letter that confirms the
shareholdec's benshicial ewnership anly as of 8 specified date bur omits any
reference to continuous pwoership for a ane-vear perod,

We recagrize that the requirements of Rule 14a-8(b) are highly prescriptive
ang can cause incanvenience for shareholders when submitting proposals.
Altheogh our administration of fule 14a-8(0) s constrained by the terms of
the rile, we bellave that shareholders can avnid the two errars hightighted
above by arranging to have thesr broker or bank provide the reguired
verification of awnership as of the date they plan to submit the proposal
ugng the fallowing format:

“As of [date the proposal is submitted), {name of shareholder]
held, and has hald continuousty For at least one year, [number
of securities] shares of [company name] [class of securities],”

AS discussed above, a sharanoider may 3150 ngad to provide a separate
written statement from the DTC participant through which tha shareholder's
securities are held if the shareholder's broker or bank is not a DTC
participant.

0. The submission of revised proposals

On eccasion, a shareholder will revise a proposal alter subrmitting itto a
company, This section addresses questions we hoave récoived regarding
rEVISIDRS 10 2 proposat or supporting statement,

1, A shareholder submits & timely proposal. The shareholder than
submits a revised propossd before the company’s deadline for
receiving proposals. Must Ehe company accept the revisions?

Yes. In this situation, we believe the revised propusal serves as a
replacamant of the initinl proposal. By submitting a mvised proposal, the
shargholdier has effectively withdrawn the initial propasal, Thereforg, the
sharcholder is not in violation of the one-proposal limitation @ Rule 14a-8
(<) If the compony intonds bo Sabmit a go-action réquest, it must do se
with respect 1o the revised proposat.

We recognize that in Question ard Answer £,.2 of SL8 Nao. 14, we sndicated
that if a sharoholder makes fousions 1o & proposal before the company
submits s no-action reguest, the campany can chpose whether to acoept
the revisions. Hawever, this guidance has led some companies Lo Delieve
that, in canes wher sharcholders attempt to make changes ta an initial
proposal, the company 18 free o ignore such sevisions evan if tha revised
proposal i submitted before the company'’s deadling for receiving
shargholder proposats, We are revising our guidance on this issue to make
chzar that a corupany may rot ignore a revised proposal in this sityation.’

2. A shareholder submits a timely proposol. Aftor the deadling for

receiving proposals, the shareholder submits 3 revised proposal.
Must the company accept the revisions?
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Ho. It a shareholder submits revisions to a proposal attér the aesdling For
recewing proposals under Rule 14a-8(g), the company is nat required to
accept the revisions, However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit 2 notice stating its intention to exclude the revised proposal; as
required by Rule 14a-8{j). The company’s notice may cite Rule 14a-B{e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends Xo exclude the indtial proposal, &t would
#lso need to submil s reasons Tor excluding the ntial proposat.

3. 1f a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A ShareRGider MUsSt prave pwnersiip as of the date the onpinal proposal is
subrmitted, Whan the Commission has discussed revisions to proposals, '™ it
hay not suggested that a revision triggers a regudiremant to provide proof of
owhership @ second time, As guthned in Rule 14a-8{b), proving ownership
includes providing a writben statement that the shargholder intends to
continue 10 hold the securities through the date of the shareholder meeting.
Rule 14a-8(N12) provides that If the shareholder "fails in [his or her]
promise ta bold the regquired number of secunties through the date of the
meating of shareholders, then the company will be permitted to exciude all
of [the same sharehoider's] proposals from its proxy materals for any
rreeting held in the following twe calendar years,” With these provisions in
mind, we 8o not interpret Hule 14a-8 as requiring additonast proof af
ownarship when a sharcholder submits a revised proposal, b

£. Proceduraes for withdrawing no-action requests for proposals
submitted by multiple proponents

Wi have previcusty addressed the requirements for withdrawing s Rule
14a-8 no-action request in 5LB Nos, 14 and 14C, SLB No. 14 notes that
company shvild include with a withdrawal letter documentation
demoenstrating that a shareholder has withdrawn the propesal, In cases
where a praposal submitted by ruiltiple shareholders is withdrawn, 518 No.
14C states that, if gach shareholder has designated a tead mdividual to act
an its behalf and the company is able to demunstrate that the individual 5
suthorized to act an behalf of alf of the propopents, the company need only
provide a letter from that lead individual indicating that the lead individus!
s withdrawing the propossl on behalf of ali of the sraponents

Becayse there is no relief granted by the stalf in cages whene a no-action
request s withdrawn following the withdrawal of the retated proposal, we
recogriae that the threshold for withdrawing @ ne-action request need not
e overly burdensome. Going formard, we will process a withdrawal request
if the company provides a letter from the fead fler that includes &
representation that the lead ter is sutharized to withdraw the propossl on
behalf of sach proponent identified in the company's na-sction request. ™

F, Use of email to transmit our Rule 1438-8 no-action responses to
cempanies and proponents

1o date, the Lwvision has travisrratbed cames 81 aur Rulé 143-8 no-action

rasponses, including coples of the rorrespaadence we have received in
sonnection with such reguests, by 1.5, mall 1o companies and proponents
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We aleo pOst GuR response and the rélated correspondance to thy
Commission's website shortly after issuance of our response.

in order to accelerate delivery of staff responses to companies and
proponents, and o reduce our copying and pastage costs, going forward,
we imend to transmit our Rule 14a-B no-action responses by email to
campanies and progonents. We thersforg enctdrage both companigs and
proponents to include email contact information in any correspondence to
gach other and to us. We will use LS, mail to transmiit owr no-action
response to any company or proponest for which we do not have email
contact information.

Given the availability of our responses and the eplated cotrespondence on
the Comimission’s website and the réquirerment under Rule 144-8 Tur
companies and praponents o capy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the refuted correspondence along with pur no-action response.
Therefore, we intend to transmit onty our staff response and not the
correspondence we raceive from the parties. We will continue to post to the
Commissian’s website coples of this correspondence at the sarme time that
wi past our staff no-action regsponse.

* Bee fule 14a-8{b},

¥ For an explanation of the types of share ownership in the .S, see
Concept Refease on LS, Proxy System, Release No. 34-62495 (July 14,
2010) {75 FR 429852] {"Proxy Mechanics Concept Release”), at Section LA,
The term *benefical owner” does not have a uniform meaning under the
federal secunlies laws. I has a Gifferent meaning in this bulietin as
campared to “beneficial gwner” and “beneficial cwnership” in Sections 13
and L& of the Exchange Act, Lipr use of the term in this hotlebin is nay
intended to suggest that registered owners are nol beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendmants o
Rule 145-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release Mo. 34-12598 (July 7, 1976) {41 FR 29982},
at n.2 {*The term “beneficial awner’ when used s the context of the proxy
rulies, and in koht of the purposes of those rules, may be interpreted to
fave o Diganler tozaohy Lian i sould Tue certain athes purpose[s] under
the federal securities laws, such as reporting pursdant to the Williams
fct, Y,

1 If a shareholder has fled & Schedule 130D, Schedule 136, Form 3, Form 4
or Form § reffecting awnership of the required amount of shares, the
sharehoider may instead prove owmershify by subistting 3 copy of such
fitings and providing the additional information that is descnbad in Rule
Laa-8{ b} M.

S BTC holds the deposded securities in “Fungible bulk,” maaning thiat there
are no specificatly identifiable shares directly owned by the DTC
particepants. Rather, each DTC participant halds a pro rata rtergst or
‘position in the aggregate number of sBares of & Particular B5uer el At
UTC. Corresponchrigly, each customer of & DTC participant - such 85 an
individual investor - pwns a pro rata interest in the shares in which the DTC
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parucipant has a pro rata interest, See Peory Mechsnics Concapt Release,
at Gection 11.B.2.8.

© See Exchange At Rule 1[74d-8.

© Sep Met Capital Rule, Rolease Mo, 34-31511 {(Nov. 24, 1933) {57 FR
S6573] {"Net Capital Rule Release™), at Section IL.C

Sea KBR Inc. v, Chewedders, Civil Action No, # *-il*{ll*}(a,'?{}ll LS, Dist
1EXIS 36431, 2011 WL 1463611 (5.0, Tex. Apr. 4, 2011} Apache Corp, v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010}, In both cases, the count
cancluded that a securitics Intermediary was not 3 recard holder for
purposes of Rule 14a-B{by because it did not appear on a list of the
company’s non-obiecting beneficial awners or on any OYC securities
position ksting, noe was the intermediary a DT participant.

Y Techne Corp. {Sept, 20, 1988).

* Ir addition, if the shareholder's braker is an intraducing brokar, the
shareholdec’s account staterments showld include the clearing broker’s
dentity and 1elephone number. See Net Capital Rule Release, at Section
.G (i), The cigaring broker will generally be a DTC participant.

 For purposes of Bule 14a-8(b), the submission date of a proposal will
generally preceds the company’s receipt date of the proposal, abgent the
use of efeciranic or ather means of sama-day delivery,

“TThis formal i scceptable for purposes of Rule 14a-B(b), but & 5 not
rrandatary o exclusive,

T A% such, it s not apprapriate Tor @ company to send 3 notics of defect for
multipte proposals under Rale 1495-8{c) upon recelving 3 revised proposal,

" This position will apply to all proposals subsmitted after an inikial proposal
bt betore the company's deadline for receivipg proposals, regardless of
whiather they are explicitly labeied a5 "revistans” to an initgl proposal,
unless the sharehotder affirmatively indicabes an intent to submit 3 second,
adicfitional proposal for inclusion i the company's proxy materals, [n that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8{0{1) iF it intends 1o exclude either proposal from 115 proxy
materials i1 rellanee on RAule 14a-B{0). In hight of this quidance, with
respoct o proposals or revisions received before @ company’s deadling for
cubmssion, we will no tonger follow Layne Christensen Co. {Mar, 23, 2011}
and other prioe staff no-ackion letiers in which we took the view that 2
propesal would viotate te Rule 14a-8{c) one-proposal limitation if such
propocal is submitted to a company atter the company has edher submutted
a Rule 142-8 no-action request to exciude an 2arher proposal submitted by
the same proponent or notified the propenent that the earfier praposal was
exciudanie under the rule,

 Sep, o.0., Adoption of Amendments Belating to Proposals by Secunty
Molgers, Release Mo, 34- 12999 {Nov 22, 1976) (a1 FR'529941
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I Because the relevant date Tor proving ownership under Rule 14a-U{b} s
the date the proposyl s submitted, a proponent whe does not adequately
prove ownership in connection with a proposal is not permitted to submit
angther proposal for the same meating on a later date.

o Nathing s this staf! position as any offect on the status of any
shareholder proposal that s not withdrawn by the propanent or its
authorized representative,
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